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Purpose of Seminar

Update you on the most common liability issues
that affect good appraisers -- so that you know

the higher risk areas that actually cause claims

Make you more defensible in court

Leave you with the understanding that using
plain English addressing property issues is very
important, even more important than “boilerplate”

Explain that liability for good appraisers is not out
of control.
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Some Basic Pieces of Loss Prevention Advice

Be vigilant in identifying your clients, intended
users and uses in your reports and cover letters

Proofread reports

Keep strong workfiles

Keep workfiles well beyond USPAP’s minimum
Use plain English in your report to describe
special conditions and issues affecting the
property

Follow your gut instinct about clients or situations
that pose a high risk
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Increase in Appraiser Claims 2006-2013

Overall claims have increased about 95% since prior
to the mortgage crisis.

For residential appraisers, the odds are currently about
1 in 30 each year that the appraiser will receive a
demand for damages, lawsuit or disciplinary complaint.

The odds are better for commercial appraisers but the
damages defense costs are more severe on average.

Valuation losses and liability risks have increased far
more for lenders and investors but most of that liability
actually does not trickle down to individual appraisers.
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Why So Many Claims?

n Declining real estate prices, record levels of
mortgage defaults and weak economic conditions
— have a direct relationship to the volume of
appraisal-related lawsuits
Greater social acceptance for filing lawsuits
relating to mortgage issues
Appraiser and appraisal are more visible
More liability shifting in the mortgage business —
mortgage repurchases, mortgage insurance
denials
Erosion of concepts of client and intended use
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Who Sues Appraisers?

Borrowers/purchasers (>50%)
Lenders (small v. big, bank v.
alternative lenders)
FDIC
SEES
Other parties
Real estate agents and brokers
Random third parties
Litigants (expert witness work)

Very few AMCs (so far)
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Appraiser Liability Claims
What Are We Talking About Here?

Getting sued for damages over an allegedly bad appraisal:

] Professional Negligence —To recover on a theory of
negligence, a plaintiff must establish three elements:

“(1) a duty on the part of the defendant to conform his conduct to
a standard of care arising from his relationship with the plaintiff,
(2) a failure of the defendant to conform his conduct to the
requisite standard of care required by the relationship, and (3) an
injury to the plaintiff proximately caused by the breach.” Emmons
v. Brown, Court of Appeals of Indiana (1992)

Negligent Misrepresentation

Breach of Contract
Fraud
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“Typical” Buyer's Remorse Case

San Francisco, CA 94104..
Teli(415) 6774110 00
Fax: (415) 358-8154

A.Imﬂ for Plaintiffs
TYF, LLC, CHESLEY B. SULLENBERGER IIL, and
LORRAINE SULLENBERGER

SUPERICR. COURT OF CALIFORNIA - COUNTY OF BUTTE

BY FAX
€ 10-01879
CHESLEY B. SULLENE: s
7 i EE;;G‘ER ) ONSENO. 150077
o RST AMENDED COMPLAINT FOR:
. DECLARATORY AND INJUNCTIVE
RELEEF;

2
3
4
5
6
7
8
9

ey

AL
DOES 1 through 10, mciusive,

“Wait . .. Can a Third Party Sue an Appraiser?”

m  In most states, including Kentucky, an appraiser may
be liable to third parties (non-clients) for negligent
misrepresentation

u [f the appraiser negligently provided false
information; and

m a third party justifiably relied on the information
supplied by the appraiser; and

u If the appraiser knew or reasonably expected that
the third party would use or rely on the information

being supplied.
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Allegations from “Typical” Buyer’s
Remorse Case

22. Onor around October 2009, Plaintiffs obtained a forensic appraisal of the Subject
Property. The appraisal verified that Defendants’ representations regarding the fair market value
of the Subject Property when it was purchased in 2002 had been significantly overstated. The
forensic appraisal indicated in pertinent part as follows:

hisoumph:iontbalthzmarketvaluecfthaLeasedE‘eeIntxesﬂnth subj perty,
as of October 20, 2002, should fall within a value range of $680,000 t%S?%E?OOpE? This
lue has been based on a review and analysis of numerous sales and rent
ilities i Northern California ing area
dates between 2000 and early 2003 (and also included an analysis of
rent comparables utilized in the original appraisal report — which
‘were rgp:eseneed by the same fogpmgcmes). It appears that the original appraised value
cf§92 ,000 and contract sales price of $935,000 were substantially above market value.
3::;:% lanhv:g;g‘ried fora numbe.rbglgmmﬁeﬁ'om both an appraisal perspective. but
Fassi Is i B ns1oL on )
o n mvolvedmm hmpo 'm:y part of the other real estate

DA - SV S S VP N

=3
=

Liability Insurance Administrators

“Wait . .. What About the Statute of Limitations?
That appraisal was 8 years old.”

Statutes of limitation for claims against appraisers:
n Have no relationship to USPAP’s 5-year
recordkeeping requirement
May be subject to the “discovery rule”
Are extended for the FDIC and some others
Vary by the type of claim
Vary by state

So how long is it in Kentucky?
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“Wait . .. What About the Statute of Limitations?
That appraisal was 8 years old.”

Statute of limitation for claims against appraisers
in Kentucky: 1 year, with a “discovery rule”

KRS 413.140 "Actions to be brought within one year."

Includes, at subparagraph (f) "[a] civil action, arising
out of any act or omission in rendering, or failing to
render, professional services for others, whether
brought in tort or contract, against a real estate
appraiser holding a certificate or license issued
under KRS Chapter 324A[.]"
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Statute of Limitations Example
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Statute of Limitations Example

Liability Insurance Administrators

Statute of Limitations Example
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Kentucky Statute of Limitations One
Year from the Date of Damages:

would be suffered is sufficient to toll the statute
of limitations until the foreclosure sale.”

ey Ll o e

o e w4 iy, e s 3 et e, ot (] el et
B T SR U ———

o anmat S o fortnd ¢ gl b fr ey she Whimley com The
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“Wait . .. What About the Statute of Limitations?
That appraisal was 8 years old.”

How about in OH?

4 years, from the date appraisal performed.
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Case Example
Farmers & Merchants v. Putnam
U.S. District Court, N.D. Ind. (2009)

“Plaintiff Farmers & Merchants Bank . . . filed this
action on June 13, 2008, against Defendant Margaret
Luanne Putnam, a licensed real estate appraiser,
advancing claims of negligence, deception . . . and
fraud on a financial institution . . .. The claims arise
out of an appraisal Putnam performed on September
13, 2001, on certain real estate purchased by David
Schimmele, whom F & M Bank loaned $200,000.”
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Case Example
Farmers & Merchants v. Putnam
U.S. District Court, N.D. Ind. (2009)

“The statute of limitations in Indiana for claims
based upon negligence. . . is two years. . . . the
two years begins to run when ‘the plaintiff knows,
or in the exercise of ordinary diligence could have
discovered, that he had sustained an injury as the
result of the tortious act of another.”
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Case Example
Farmers & Merchants v. Putnam
U.S. District Court, N.D-Ind. (2009)

“Putnam first asserts that F & M Bank should have
discovered that it had a potential claim against her for
her appraisal on or before October 29, 2001, when it
issued the loan to Schimmele allegedly without
exercising reasonable diligence in accordance with its
own lending policy and federal banking regulations. . .

Putnam also asserts that even if F & M Bank did not
discover its potential claim in October 2001, it again
received notice of the potential claim in 2004 and
2005 when it was issued subpoenas from the OCC
concerning Schimmele's loan. . . .”
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Case Example
Farmers & Merchants v. Putnam
U.S. District Court, N.D-Ind. (2009)

“And finally, Putham contends that there is absolutely
‘no doubt’ that as of April 27, 2006, F & M Bank had
actual knowledge that it may have sustained damages
as a result of Putnam's appraisal, because it made the
following statement in its complaint against
Schimmele filed in Allen Circuit Court: ‘Schimmele
knew that the real estate was worth less than the
$616,000 appraised value when he applied for the
loan. Schimmele's statement concerning the value of
the real estate was false when he made it.”
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Case Example
Farmers & Merchants v. Putnam
U.S. District Court, N.D-Ind. (2009)

“In the face of that April 2006 statement, F &
M Bank's current assertion that . . . it had no
reason [at that time more than two years
before filing its lawsuit against the appraiser]
to question the accuracy, completeness or
validity of the Putnam 2001 Appraisal or to
question her competency, professional skills,
integrity, or honesty is a bit hard to swallow.”
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What Happens When | Get Sued?

K TS TrRioLo b
WILL noT FlLe quow:: P L
WILL NOT FiL
WILL NOT FILE FRivoLou
WILL NOT FILE FRWOLOGY
WILL NOT FILE FRWOLSS
\WILL NOT FILE FRWO
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Telltales of a Claim

Telephone call
Requests for information

Subpoena for deposition testimony or
documents (appraisal, workfile)

Administrative/licensing complaint
Demand letter
Served with a lawsuit
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Letter to Commercial Appraiser re
Appraisal Files — a Strong Hint that
a Claim is Coming

Funher, as counsel 10 the Receiver, we request that your firm make immediately
available to us the following materials.

1. Any ond all documents relating 1o your firm's work for the Bank, including but
nat limited 1o wark your firm performed as an appraiser for the Bank or any of
its customers from January 1, 2005 to the preses

2. Any communications between your firm and eny directors, officers,
1 , altorneys, of ives of the Bank

ployeces, 1
firom Jaruary 1, 2005 1o the present;

. Any communications between your firm and any third-parties relating 10 the
Bank from January 1, 2005 1o the present;

. Any documents that evidence, describe o relate 10 any mestings of the Bank's
Board of Directors or any of its committees from January 1, 2005 1o the
present; and

Any communications between your firm and any barrawer or ather customer
of the Bank from January 1, 2005 to the present.

Please contact us 1o make amangements 1o pick up these files.

Borrower Datr: 10202009
Demand Letter

about a Roof " o —
) My name in Patricia and I purchased & bome theough [
Leak — 9 Years g wan the person who appraised the property. This was a FHLA loan
= 291275 Il (morigage istirance case rumber) This home was said. te have had &
after Appra|ga| womplete new roof, " Roatine roof maimtenance over swnership and complete
replacesent in 1999,
um!lllnoh:edlhliwwwdmrmmewm—l'-&ku!m}'ml
contacted a contractor fior &n estimate and to evabuate the problem. 1 bave sent 3 pretures, vou
can see these i mald grovih i the ceifing. ; -
111 do sot hear from you withie 30 days, 1 will fle s with FHA and if 1
oot 2, 1 will file & complaint wil necensany

yours by

Tos whown this may concern
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Recent FDIC Demand Letter to Commercial Appraiser

This firm represents the Federal Deposit Insurance Corporation as Receiver for Bank of
I (FDIC-R"). Bank (i - Bank ) was closed
by the Virginia State Corporation Commission on SR, 5nd the FDIC-R was
appointed as Receiver. As Receiver, the FDIC-R succeeds to all of the rights, powers,
privileges of the insured depository institution. See 12 U.S.C. § 1821(d)}2)(A)(i).

We write concerning negligent and grossly negligent S ons, breaches of
fiduciary duty, aiding and abetting, and breaches of contract (collectively referred to as “acts,
issit ion with professional services rendered to and/or for the

property pursuant 1o g ., 2008, nt letter with IESSEEESEN relied on this
appraisal to increase its loan to NN updaicd appraisal revised the
*as complete” valuation upwards to $6.6 million. Thus, MSNENEN increased its valuation of
i 5 $ million over the course of approximately four months. The appraisal is nearly
identical to the NSNS 2007 appraisal." There appears to be no justification for such a
dramatic increase in the valuation other than to support lll®’s increase in its loan to the
borrower because I merely cut and pasted from its original 2007 appraisal and noted no

Liability Insurance Administrators




The acts, errors, and omissions described above total a known and quantifiable loss to
date of $3. 18 million, caused by WENEEE's negli and grossly negli I of
appraisal services, breaches of fiduciary duty, aiding and abetting, and breaches of contract. You
may have insurance coverage available for some or all of these claims. We suggest that you
report this claim to your insurer as soon as possible.
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A Word on Subpoenas

US v. 2,091. 712 ACRES OF LAND, U.S. District
Court, Eastern District North Carolina 2010

“The law does not afford an evidentiary privilege to
professional appraisers. Moreover, the USPAP
rules themselves explicitly contemplate the
production of such documents to ‘third parties as
may be authorized by due process of law.”
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Engagement Letter — Suggested Language
Subpoenas and Testimony

In the event that Appraiser is required by subpoena or other
legal process to provide testimony or produce documents
relating to Appraiser’s services or report(s) prepared under
this Agreement, whether in court, deposition, arbitration or in
any other proceeding, and regardless of the identity of the
party requiring such testimony or production of documents,
Client agrees to compensate Appraiser for the time incurred
by Appraiser in connection with preparation for and provision
of such testimony and/or documents at Appraiser’s hourly
rate of $__ and to reimburse Appraiser’s reasonable actual
expenses.

=
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Engagement Letter — Suggested Language
Confidentiality

Client specifically consents to and authorizes
Appraiser to disclose Appraiser’s report(s) and
other information relating to the appraisal
assignment(s), including information which may be
considered confidential, to third persons for the
purpose of Appraiser’s response to or defense of
threatened or actual legal or regulatory actions and
for the purpose of seeking insurance coverage.
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How To Respond to a Suit?

] What to Do About It

Don’t ignore it

Do Not Delay

Report it to E&O Carrier
Never admit liability

Think about potential
informal resolutions

Liability Insurance Administrators

How to Turn a Potential Claim into an Actual Claim
Part 1 — Chase “Quality Review” Letter

Dear Appraiser:

Your appraisal was selected for a quality review analysis by Chase Appraisal Panel
Management. During the course of our review our analysis uncovered the following possible
USPAP violations:

1. USPAP Standards 1-2(e)(i), 2-1(a), 2-2{b)(iii): The appraisal appears to be in violation of
USPAF standard rules fing proper ification and reporting of subject’s property
data and ch: istics as well as reporting in & manner that will not be misleading.

a) In the neighborhood section on page one, no box is checked for subject location;
however it is noted as rural per comments. It is noted to be built up “over 75%"
yet comments state rural area with properties of 2-20 acres and satellite imagery
shows a very sparsely populated area.

b) No zoning information is provided. Per public record, the subject is zoned
LCA11 - residential with light agriculture and farm animals scceptable. However
use code per public record indicates “quadruplex™. Public record living area is
noted as 4,858sf with 12BR, 4 bath and 4 separate units. The report provides no
discussion of this data.

ministratol
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How to Turn a “Dear Appraisal Panel,

Potential Claim . ) B
. 1 would like to appeal your previous decision to
into an Actual place me on your Exclusionary list.
Claim . ! )
The appraisal in question was admittedly sketchy
and very lacking in detail and clarity of
Part 2 — presentation. 1 was truly appalled myself
Appraiser’ preparing the rebuttal to your review and |
RRIGISSRS Appeal acknowledge that it did not meet the appropriate
standards of reporting that it should have.

However, this was truly not representative of my
work in 2007, nor does it have any similarity at all
to the work that I do currently .. .”

U=
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How to Avoid a Potential Claim

The s previonnty sk for 571000 on 1002002, | sppaisd e pespery e

price. My notes refloct the property was in averags condision with no deferred
misirerance ismss. AL the time of the appraisal, real st in Hamihn Couty was
pperelacing a1 & rate of ot boast 3% 15 4% per yewr, Assaming 1%, the appreciation
Fxte alone ssppons an 515,000 valus.

hm:aummmw-muhmwuh
forecloseres asd

subject’s value based on the market conditions of the
::w-whhubpmn-um
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How to Avoid a Potential Claim

i concturion,
seler on GALV008, the effective
s of Dhe area wtr Soat dte

Thark yoss o our aumistance bs this mamer.
Sincerely,
Liability Insurance Administrators
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How to Avoid a Potential Claim

mmmam&m&hohmummmmmmm igation in the ehove-referenced
matter, mmmmmmmmwdmﬁumummmmammam
4‘Tiimfthe0hullwed0uk. mfmmﬁnﬁmcﬁmwﬂlbenhummcmlﬁmmmﬁkwmbc
Cis
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The Progress of a Lawsuit

Complaint — attorney representation
Discovery — written and depositions
Mediation/settlement

Trial and appeal

Toll of litigation

m Financial and time burden

m Emotional burden
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Residential Appraisers

Most Common Bases of Claims (Non-
Value)
Square footage errors
Sewer vs. septic
Construction progress report
Property condition items:
m Leaky roof

m Foundation/structural problems
= Mold

=
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Kentucky Case Example
Sued for Alleged Failure to Identify
Termite Infestation

m  Sparks v. RE/Max Realty, 55 S.W.3d 343 (2000).

The Sparks purchased a residence with an
FHA loan.

Later discovered termite infestation.

Sued real estate brokerage, termite inspector
and appraiser.

The Sparks had signed a special form,
however, called "Important Notice to
Purchasers Regarding the Property Which You
Are Purchasing.”

1 -
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Kentucky Case Example

Important Notice to Purchasers Regarding the
Property Which You Are Purchasing.”

“The undersigned purchasers hereby acknowledge
that: ... Any appraisal made for the property which we
are purchasing was made only for the benefit of
Kentucky Mortgage Company, and should not be
relied upon by any other party.”

Court’s decision: because the plaintiffs signed the
disclosure acknowledging that they could not rely on
the appraisal, the appraiser had no duty of care to
them.

U=
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Commercial Appraisers

Most Common Bases of Claims (Non-Value)
m  Square footage errors
= Zoning
m  Special property issues
= |nability to develop, wetlands, access

m  Income analysis
= Overstated revenue
= Understated expenses

=
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How Should the Appraiser Deal with This?

U=
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Use Plain English Disclosures

Square Footage Issue: “Appraiser notes that public building records,
tax records and information supplied by the owner differ with respect
to the square footage of the building structure. Floor plan is unique
and difficult to measure. Appraiser’s measurement is approximate.”

Septic/Sewer: “Appraiser unable to verify whether property is serviced
by sewer or septic due to inconsistent information provided in public
records/data sources. Owner advises he thinks property is connected
to public sewer. Further inspection recommended.”

Pet Feces Issue: “The appraiser observed cat feces and kitty litter on
every carpeted surface in the living area of the subject property.”

U=
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Use Plain English Disclosures

m The reported analyses, opinions, and
conclusions are limited only by the
reported assumptions and limiting
conditions, and are the appraisers
personal, impartial, and unbiased
professional analyses, opinions.

=
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Use Plain English Disclosures

m The analyses, opinions, and
conclusions are not facts; they are
the appraiser’s personal and
professional opinions.

U=
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Use Plain English Disclosures

m The analyses, opinions, and
conclusions in this report are
exclusively for the use of the client
and anyone other than the client
cannot rely on them.

U=
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Use Plain English Disclosures

This is not a home inspection: “The appraiser is not a home
inspector and the appraisal report is not a home inspection. The
appraisal report does not guarantee or imply that the house is
free of defects. The appraiser only performed a visual
observation of accessible areas and the appraisal report cannot
be relied upon to disclose conditions and/or defects in the
property.”

=
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Confusion leads to problems
and Lawsuits

m Based on the inspection and the
estimated budget and expenditures to
date...Building 5 is 85% complete and
Building 6 is 80% complete, as of the date
of inspection.

U=
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Confusion leads to problems
and Lawsuits

U=
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Confusion leads to problems
and lawsuits

m 15. Upon inquiry, the Defendants
advised that the inspection reports
provided to First Rock Bank
referencing Buildings 5 and 6 only
referenced the state of completion
for Building 5.

16. The loan is currently in default.

En=
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What Kinds of Things Do
Appraisers Get Sued For?

] Overvaluation

= “| borrowed too much money”

= “We paid too much for the property”

= “We lent too much money”

U=
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TIHE SUBJECT LOANS

TRANA MO L THE oo oM | OAN

Typical Lender
SHOVCIWCINENEE *!  Onor about December 27, 2607, IEIcrt $405,000 to Roger I 1o oflamscs e
Cawsuitagainst preperty s I ir: 10k Chove, Califurnis, based upoa fhe losn packige
a Residential
Appraiser

BiayCal pecpared and mbenitted to [ (Sec the documonts in Exhibl €)

A% HayCal choss Dofendant Robort I t sppoisn the property, and bo sppoeised it ot
F540,000

43, Based on thist agpesisal, IR fimdod thes o aned, subsequently, sold the loan fo Faosie
Mas

44 Bl in July 3009, Fannic Mae demsnded thl IR ropurchase the Roger T Lonn

parckage dac bo the Kot I s soplipent (or frmadubent] appralsal: the progesty's troe

minrked vakan a the timsa of the origisal appraisal was only $370,000, as shown by & review

appenisal, (NN hiad inflasedd the propesty's tme value by §170,000 or 46% )

5. An & ditect peplt of bis negligeoce (or o), IR s Forced b pay Faonie Mas

LI — SIBSITEM.
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Typical Lender
“Overvaluation”
Lawsuit against
a Residential
Appraiser withdeawn five months before his appraisal, after 354 days on the market.

Robert I kew, or should have known, that IS, or another lender, w

led to note in his | that the property had been listed for $519,000

and then reduced to $484,000 between July 2060 and Juno 20 nd that the listing was

upon his appraisal, since BayCal finctioned as the morgage broker and not a1 the ul
buyer of the mortgage loan

159, [N hos incurred damnges proximately eansed by the Robert Peterson’s negligent

WHEREFORE, I Bunk, FSB respectfully requests that this Court enter judgment in

ainst appraiser Robert IMin the amount of st least $185,372.00, together with

=

Liability Insurance Administrators

18



High Risk Activities

Flips

Becoming more common
again — with foreclosure
and short sale properties
being acquired by
investors with cash and
then flipped to
purchasers using regular
financing

U=
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Loss Prevention Advice
Fully identify, disclose and analyze the
prior sale
Why was the prior sale lower? Explain.

Is the present sale really a market sale?
Undisclosed concessions or terms?

U=
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Construction
progress reports

Liability Insurance Administrators
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High Risk Activities

As of the inspection date, the exterior of the
building is nearly complete. The percentage
of completion of the building is estimated to
be approximately 89% to 90% complete.

U=
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High Risk Activities

Appraising the
amount to be paid
under a lease or
purchase option

U=
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Exicnsion Terms wwmmﬂmpﬁwmwmum
of e prevaling rect fix sl inmed #nd improvements is the Nonk
Colurbus, Ohic mmmmﬂmmmdmmdum

.r_._a_ of L

iy
e i ol Eemsion Tetm, accopabl 1 boh parten. T fhe et e Lomdion ied

shall cach,
ammm—maﬁ—:lam -ﬂ-ﬁ-mwhm
Pericd. The sppraisers shall determine he Market Rt fcx the Dermised Presca wiis ity (30)

s rainals. Mt
10%4) mpart, tsird appraiser, fied, whose foe
d Terant. b

The thisd

mm*m-—t The Markst Rent
sppreissl

by the appraisers, as provided
muhummmmm Titesainn Tem ped thall he binding wpen

“hhmmdnﬂ.ﬁ“‘lh—. mmmm I 00 event
‘5o the Extenshon Dute. mu—hl—hummhﬂhmh




Loss Prevention Advice
Take photos

Be accurate

Clarify the scope with limiting
language

“This report is for the benefit of the lender to assist in making loan
disbursements. It is not prepared for the benefit of the
owner/borrower. The purpose of this inspection is to determine the
degree of completion and not the quality of construction,
workmanship, or compliance with technical specifications or
requirements.”

U=
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The Best Defenses (Lending Appraisals)

(] A Diligent Appraisal — and
(] A Good Work File
Organization and appearance matter
Engagement letter
Photos, photos, photos
Documentation of anything out of the ordinary
= Special instructions, responses to questions
m Zoning issues
m Blue prints or plans given to appraiser

Disregarded sales, evidence you didn't just search a
narrow bracket of sales

U=
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Appraisal Firm Myth

“I don’t have any personal liability because |
have an LLC .. ."

=
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If You Want Your Limiting Conditions to be More
Effective, Include a Reference to Them in Your
Terms of Engagement

Kitsap Credit Union (KCU) asked Lauren EIis 10 prepare an appraisal of a development
project in Kitsap County. The record contains no information about the terms, payment, or
expectations agreed fo by the parties, but the parties do not dispute the existence of this
inilial contract. Ellis prepared the appraisal and submitted the completed appraisal report to
KGU in January 2003. The parties do not dispute that KCU paid for and used the appraisal
The appraisal summary included language limiting the use of the appraisal Io "the sole and
exclusive use of [KCUJ" for use only In “Intemal decision making regarding construction
financing
The clause furiher states that the appraisal "ts nol fo be relied upan by any third parties for
any purpose whalsoever” and limits Ellis's responsibility 1o KCU. KCU provided i's borrower
with a copy of the appraisal.
In July 2007, several plaintiffs brought a lawsuit alleging a fraudulen! investment scheme:
involving an agent of KCU's borrower. Ellis was named in the sull as having provided
appraisals for use in valuing the project. The disagreement between KCU and Ellis arose
when Ellis attempted to invoke the indemnification clause he had included on page twelve of
he appraisal summary

The client agrees fo indemnify and hold harmiess Elis Consuliing_[sic], its

officers, and employees Irom any and all claims for loss and Kabilities of any

nature whatsoever arising out of of related to this contract, the appraisal report.

or the inclusion of the appraisal report as an exhibit to a registration statement

and prospecius used as part of a real estale securities offering

Engagement Letter Issues
Reference Your Limiting Conditions

“Appraiser’s report(s) will be subject to the statements and
limiting conditions set forth in the report(s). Appraiser’s
anticipated statements and limiting conditions are attached
hereto as Exhibit [X]; additional statements and limiting
conditions may be developed during performance of the
appraisal assignment(s) and set forth in the report(s). All
such statements and limiting conditions are incorporated into
and form part of this Agreement. In addition, Client’s use of
the report(s) shall also confirm acceptance of the statements
and limiting conditions in the report(s). .”

U=
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E&O Insurance

Appropriate Limits of Liability

Understand What “Claims Made” Means and the
Importance of Maintaining Coverage for Prior
Acts

MIBSt Relevant Exclusions in Some Policies (Not
Al

m Supervised Work, Subcontractors, Trainees

m Fee Disputes

= Mold

m Construction Progress Reports
Tail/Extending Reporting Coverage

=
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Loss Prevention Overview

Be vigilant in identifying your clients, intenders
users and uses in your reports and cover letters.
Use language to make reliance on your report
unjustifiable by non-intended users or for
unintended purposes.

Keep a strong workfile.

Keep the workfile well beyond the minimum
required by USPAP

A=
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